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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

RECElVED
Copyright Royalty Board

In the Matter of:

Determination of Royalty Rates for Digital
Performance in Sound Recordings and
Ephemeral Recordings (Web IV)

)
)
) Docket No. 14-CRB-0001-WR (2016-2020)
) CRB Webcasting IV
)

SOUNDEXCHANGK'S MOTION TO REDACT PORTIONS OF THK ORDER
ON SOUNDKXCHANGE'S MOTION FOR REHEARING

As requested by the Judges, SoundExchange submits this Motion to redact certain

narrow categories of information from the Order on Rehearing —statements revealing record1

companies" negotiating strategy and specific terms from (or adjusted from) confidential

agreements. These redactions are consistent with the Judges'ebruary 2, 2016, Order Granting

in Part and Denying in Part Paities'otions to Redact Portions of the Determination

("'Redactions Order").

The balance of interests at stake favors nondisclosure of this material. If the confidential,

competitively sensitive information at issue is revealed, the record labels would be at a

competitive disadvantage in future negotiations, see Redactions Order at 5-6 (Feb. 2, 2016).

Further, disclosure would risk hampering SoundExchange's ability to provide the Judges with a

full and robust record in future rate-setting proceedings, see Protective Order at 1 (Oct. 10,

2014). These "compelling reasons" justify these narrowly-drawn redactions. Redactions Order

at 2

Order Denying in Part SoundExchange's Motion for Rehearing and Granting in Part Requested
Revisions to Certain Regulatory Provisions (Feb. 10, 2016) ("Order on Rehearing" or "Order on
SoundExchange's Motion for Rehearing").
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LEGAL STANDARD

The Judges recognize that the strong presumption in favor of disclosure is "not absolute."

Redactions Order at 2. Congress gave the Judges authority to protect confidential information by

"excluding [it] fi om the record of the determination that is published or made available to the

public." 17 U.S.C. ) 803(c}(5). In exercising this authority, the Judges balance thepublic

interest of disclosure against the paries'nterests in protecting the confidentiality of

competitively sensitive information.

The Judges have found the six factors fiom U.S. v. Hubbard instructive in balancing the

interests at stake: "(1) the need for public access to the documents at issue; (2) the extent of

previous public access to the documents; (3) the fact that someone has objected to disclosure,

and the identity of that person„(4) the strength of any propeity and privacy interests asserted; (5)

the possibility ofprejudice to those opposing disclosure„and (6) the purposes for which the

documents were introduced during the judicial proceedings." E.E.O.C. v. Nat'l Children's Ctr.,

Inc., 98 F.3d 1406, 1409 (D.C. Cir. 1996) (citing United, States v. Hubbard, 650 F.2d 293, 317-

22 (D.C. Cir. 1980)). As the Judges concluded in the similar context of proposed redactions to

the Initial Determination, the first and the sixth factors weigh in favor of disclosure and the third

factor weighs against it. Redactions Order at 3. Thus, "the analysis comes down to a weighing

of the parties'nterests in preventing disclosure, taking into consideration whether the

information has previously been legitimately available to the public"—that is, a balance of the

second, fourth, and fifth factors. Id.

Because the Judges'onclusions regarding the first, sixth, and third factors are equally
appropriate in the context of proposed redactions to the Order on Rehearing, SoundExchange
does not reiterate arguments as to those factors.
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ARGUMENT

I. The Record Companies'egotiating Strategy Merits Redaction Under Prior
Precedent and Because Revealing Such Strategy Would Place the Record
Companies at a Competitive Disadvantage.

In the Initial Determination, the Judges redacted statements reflecting confidential

negotiating strategy, finding that "compelling reasons" justified the non-disclosure. The Judges

should do the saine in the Order on Rehearing. Statements regarding the confidential negotiating

strategy of Sony Music Entertainment ("Sony") and Universal Music Group ("UMG") merit

redaction for the compelling reasons that justified granting redactions of nearly identical

statements in the Initial Determination.

The Judges previously determined that the following two portions of the Initial

Determination referencing testimony by Dennis Kooker, President, Global Digital Business at

Sony and Aaron Harrison, Senior Vice President, Business and legal Affairs ofUMG

Recordings, warranted redaction: "I

"and "[

Redactions Order, Exhibit A at 160; see also id. at 6. The Judges agreed with SoundExchange

that these portions of the Initial Determination "reveal record company negotiating strategy, and

would put the record companies at a competitive disadvantage if disclosed to the public."

Redactions Order at 6.

SoundExchange seeks redaction of similar confidential information regarding negotiation

strategy here. Mr. Kooker and Mr. Harrison testified regarding their companies'onfidential

negotiating strategies during restricted portions of the hearing and the Judges describe and quote

from some of that testimony in the Order on SoundExchange's Motion for Rehearing.

Specifically, the Order on Rehearing includes quoted testimony from Mr. Kooker regarding
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Sony's view that il-leart" s proposal was [g$+g$ , it describes Sony's method of evaluating the

proposal„and it characterizes Sony's reasons for rejecting that proposed deal.'rder on

Rehearing at 12„ fn. 17 (Feb. 10, 2016). Likewise, the Order on Rehearing quotes from Mr.

Harrison's testimony that UMG

considered

and specifically

Id. at 12-13, fn. 17. These portions of

the Order on Rehearing describe internal, confidential negotiating strategy and evaluations of

proposed deals not previously made available to the public."

The redactions that SoundExchange proposes protect confidential negotiating strategy

that, if revealed, would give future counterparties a window into the reasoning behind record

companies'egotiating positions. Doing so would create an information asymmetry that

disadvantages the record companies and could result in their receiving less favorable terms. See

SoundExchange's Reply in Support of Motion to Redact Portions of Initial Determination at 13-

14; Declaration of Aaron Harrison (Jan. 6, 2016) ("Harrison Decl.") $ 4; Declaration of Charlie

Lexton (Jan. 6, 2016) ("Lexton Decl.") $ 4. Accordingly, the record companies'nterests in

preventing disclosure strongly favor redaction and the information has not previously been made

public. Redactions Order at 3, 6.

SoundExchange disa .ees with the Judges'actual conclusion that the iHeart proposals to Sony
and UMG were

[ j proposals and disagrees with the Judges'haracterization of
why Sony and UMG may have rejected those proposals. In justifying the proposed redactions
(which, if taken as true, reflect record companies'onfidential negotiating strategy),
SoundExchange is not conceding that the Judges accurately described those proposals or
strategies.

"The Order on Rehearing admits as much, noting that Mr. Harrison was particularly "candid" in
his testimony. Id.. at 12, fn. 17.
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II. CoxxMential Contractual Terms Merit Redaction I.'nder Prior Precedent and
Because Revealing Confidential Terms '8'onld Phxce the Parties to Those
Agreements at a Couxpetitive Disadvantage.

The Order ou Reheariug includes a few speci6c references to con6deutial contract terms

that waxraut redactiou. The Judges have yrevioxxsly granted redactions when the descriytious of

con6ideniial contract texms are "sxxKcieutly speci6c to reveal imyoxtant cou6dential information

about the agreements." Redactions Order at 6; see also kf. at 5-6. For example, the Judges

granted redaction of the Initial Determiuatiou's descriytiou. of a con6dential deal tenn &om. the

major record coxuyauies'greemeuts with Apple—that they iuclxxded

]. Id. at 6. The Judges coucluded that this description was "sxxf5cieutly specific to

reveal important con6xdential inforxnatiou about the agreemeuts with Apple that could, if

dimlged. result in competitive harm to the xecord coxnyauies or to Apple." N.

Ifcon6deutial coutract terms are disclosed, future counterpaxties in negotiatious with the

impacted record couxpany mould have a competitive advantage because they woxxld coxue to the

uegotiatiou with hxowledge of the terms to which thai record company has previously agreed.

See Harrison Decl.g 3; Lextou Decl.g 3; Declaration ofJeffWalker (Jau. 7, 2016) ("WaL~

Decl.") ~ 3; Declaratiou ofRon Wilcox (Jau 6, 2016) ("Wilcox DecL") $ 3. Likewise, the

record coxnyanies would be disadvantaged vis-a-vis their competitors (each other) because they

would be privy to con6deutial iuformatiou about coutractual provisions and could either~d
similar or more advantageous provisions &om the sauxe coxxuteryarties or use that knowledge to

couuteract any competitive advantage the record, company xuay have gained &oru that yrovision.

As described more fully below, these are: &age 14

&
aud

j" and, on page 22, redaction of the parties nanna
anc. m. tie discussion of their cou6ideutial deal teaus regarding

the treatment of cou6dential infoxmation.
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The Redactious Order. consistent with the Protective Order, recognizes that these interests

strongly favor redactiou. See Redactions Order at 5-6; Protective Order at 1 see also ~Vien v.

Fn& ner C'onnnc 'n, 435 U.S. S89. 598 (notjng that records noway be restricted &om public access

wheu it would be used, "as sources ofbusiness information that uught hauu a litigaut's

competitive staudiug.'"). For the sauM reasons that the Judges" granted SoundExchauge's

proposed redactious to similar terms in the Initial Detenuinatiou, SoundExchauge"s proyosed

redactious ofcon6dential coutract tertus to the Order on Rehea6ag should be granted here.

Ou page 14 of the Order on Reheard. the Judges describe a speci6c yrovisiou of the

Pandora/Merlin Agreement that requires

." This is a speci6c reference to a contract term &om

a particular cou6dential agreetuent that has uot previously been disclosed fo the public. Just as

the syeci6c descriytiou. of a cou6dential term &om the majors'greements with Apple warranted

redaction. so too does this con6deutial term &om the PandoraMerlin Agreement.

The Judges'ecision with regard to redaction of the auti-steeriug aud. MFN provisions

&om the Initial Determiuatiou provides additional guidance. See Redactious Order at 4-5.

Although the Judges declined to grant redactions ofuon-speci6c discussious ofanti-steering aud

iMFN proxmious because they fotmd the existeuce of those terms as a geuera1 matter to be

"public Lnowledge,'" ld. at 4. the Judges nonetheless concluded tlat "the references iu the

Det~tion to specific anti-steering aud MFN lauguage iuparticularagreemeuts are

con6deutial" aud warranted redactiou, id. at 5 (emphasis added). Likewise, eveu if the fact that

As a result, the Judges grauted proposed redactious of speci6c descri itious of the anti-steerinz
and 5,LFN terms, iuchiding that oue term covers "I

" aud that another term iuc.,udes
". Redactions Order, Edubit A at 113.
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many agreements include annual escalations is generally known, the precise amount of an

increase or measure of that increase

" Order on Rehearing at 14, is a specific confidential contract term and

disclosure of that specific term would cause competitive harm. See Harrison Decl.g 3; Lexton

Decl.g 3„Walker Decl. $ 3; Wilcox Decl. $ 3.

Later on page 14 of the Order on Rehearing, the Judges discuss the specifics of the

annual rate escalations in the Pandora/Merlin and iHeart/Warner agreement noting that they

These

references also go beyond a general acknowledgement of annual escalations and instead ~
. The specific nature of the annual escalations,

including

is confidential and has not previously been publicly disclosed. As with the

redactions of similarly specific references to confidential contract provisions in the Initial

Determination, the record companies'nterests in nondisclosure—to prevent competitors and

counterparties from gaining competitively advantageous knowledge as to the confidential

contract provisions to which they have previously agreed—strongly favor redaction of these

terms from the Order on Rehearing. See Harrison Decl.g 3; Lexton Decl.g 3; Walker Decl. $ 3;

Wilcox Decl. $ 3.

On page 22, the Judges describe evidence of confidential contract provisions from two

specific direct licenses —that the Judges determined

support the changes to regulations regarding the handling of confidential information. Rather

than redacting the descriptions of the confidential contract terms, SoundExchange proposes

redaction of the identities of the parties to those confidential agreements. This is consistent with
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the Judges'uidance to elect "only one method of redaction"—as between confidential

contractual information and the identities of the parties to that contract. Redactions Order at 7.

III. Rates Adjusted from Confidential Agreements Merit Redaction Under Prior
Precedent and Because Revealing Such Rates Would Place the Parties to
Those Agreements at a Competitive Disadvantage.

The Judges should redact the references to,", and from the Order on

Rehearing because the Judges redacted these same rates in the Initial Determination. See

Redaction Order, Exhibit A at 200. These rates have not previously been available to the public

and, ifdisclosed, would place the parties to the agreements from which they are derived at a

competitive disadvantage.

As explained above, the record companies have a compelling interest in maintaining the

confidentiality of competitively sensitive contract terms that strongly favors redaction. These

interests are heightened when the term in question is a rate—one of the more important terms in

any licensing agreement and certainly one of the most heavily negotiated terms. Ifrevealed, a

competitor or future counterparty could use the specific rate as a benchmark or anchor rate to

leverage the negotiation. This information asymmetry would place the party whose rates were

made public at a competitive disadvantage.

That these rates are adjusted, rather than mirror images of the rates that appear in the

agreements, does not change the analysis. The competitive impact is the same for two reason:

(1) the adjustment is relatively minor and, ifdisclosed, would give competitors and

counterparties a near estimation of the confidential rates to which they agreed; and (2) coupled

with the Determination's reasoning, a counterparty would be able to back out any adjustment (or

These references appear in the first paragraph on page 3, footnote 6 on page 6, the last
paragraph on page 9, the last paragraph on page 10 continuing onto page 11, and twice in the
first full paragraph on page 11.
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even use that adjustment to their advantage in negotiations). Revealing these rates would arm

counterparties (either record company or digital streaming service) with an exact rate figure to

use as leverage in future negotiations—whether for a similar, higher or lower rate depending on

their negotiating position. See Harrison Decl.g 3; Lexton DecL$ 3; Walker Decl. $ 3; Wilcox

Decl. $ 3.

CONCLUSION

For the foregoing compelling reasons, SoundExchange requests that the Judges grant its

Motion to Redact Portions ofthe Order on SoundExchange's Motion for Rehearing as identified

in the attached Exhibit A.

Dated: February 16, 2016 Respectfully submitted,

p~fac
Glenn D. Pomeranrz (CA Bar 112303) /Kelly M. Klaus (CA Bar 161091)
Anjan Choudhury (DC Bar 497271)
MUNGER, TOLLES 4 OLSON LLP
355 S. Grand Avenue, 35th Floor
Los Angeles, CA 90071-1560
Telephone: (213) 683-9100
Facsimile: (213) 687-3702
Glenn.Pomerantz@mto.corn

Kelly.Klaus@mto.corn
Anjan.Choudhury mto.corn

Counselfor SoundExchange, Inc.
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Docket No. 14-CRB-0001-WR (2016-20) (Web IV)
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CERTIFICATE OF SERVICE

I hereby certify that on February 16, 2016, I caused a copy of the foregoing [PUBLIC]—

SOVNDKXCHANGE'S MOTION TO REDACT PORTIONS OF THK ORDER ON

SOVNDEXCHANGK'S MOTION FOR REHEARING to be served via electronic mail and

first-class, postage prepaid, United States mail, addressed as follows:

Kurt Hanson
AccuRadio, LLC
65 E. Wacker Place, Suite 930
Chicago, IL 60601
kurt&.accuradio.corn
Telephone: (312) 284-2440
Facsimile: (312) 284-2450
AccuRadio, LLC

George D. Johnson, an individual
d.b.a. Geo Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
E-mail:eeorue eeoreeiohnson.corn
Telephone: (615) 242-9999
George D. Johnson (GEO), an individual and
digital sound recording copyright creator d. b.a.
Geo Music Group

Kevin Blair
Brian Gantman
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765
kblair&a.kloveair I.corn
bLantman&a,kloveair1.corn
Telephone: (916) 251-1600
Facsimile: (916) 251-1731
Educational Media Foundation

Donna K. Schneider
Associate General Counsel, Litigation 8 IP
iHeartMedia, Inc.
200 E. Basse Rd.
San Antonio, TX 78209
DonnaSchneiderlRiheartmedia.corn
Telephone: (210) 832-3468
Facsimile: (210) 832-3127
iHeartMedia, Inc.

Frederick Kass
Intercollegiate Broadcasting System, Inc. (IBS)
367 Windsor Highway
New Windsor, NY 12553-7900
ibs@ibsradio.orL
ibsha@aokcom
Telephone: (845) 565-0003
Facsimile: (845) 565-7446
Intercollegiate Broadcasting System, Inc. (IBS)

Russ Hauth, Executive Director
Harv Hendrickson, Chairman
3003 Snelling Avenue, North
Saint Paul, MN 55113
russh@salem.cc
hnhendrickson unwsn.edu
Telephone: (651) 631-5000
Facsimile: (651) 631-5086
National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)



Gregory A. Lewis
National Public Radio, lnc.
1111 North Capital Street, NE
Washington, DC 20002
Llewis&q.npr.ore
Telephone: (202) 513-2050
Facsimile: (202) 513-3021
National Public Radio, Inc. (NPR)

Patrick Donnelly
Sirius XM Radio, Inc.
1221 Avenue of the Americas
36th Floor
New York, NY 10020
natrick.donnel Iv(Rsiriusxm.corn
Telephone: (212) 584-5100
Facsimile: (212) 584-5200
Sirius XM Radio Inc.

Cynthia Greer
Sirius XM Radio, Inc.
1500 Eckington Place, NE
Washington, DC 20002
cvnthia.areerPa.siriusxm.corn
Telephone: (202) 380-1476
Facsimile: (202) 380-4592
Sirius XM Radio Inc.

Christopher Harrison
Pandora Media, Inc.
2101 Webster Street, Suite 1650
Oakland, CA 94612
charrisonQnandora.corn
Telephone: (510) 858-3049
Facsimile: (510) 451-4286
Pandora Media, Inc.

David Oxenford
WILKINSON BARKER KNAUER, LLP
1800 M Street, NW, Suite 800N
Washington, DC 20036
doxenfordl@wbklaw.corn
Telephone: (202) 383-3337
Facsimile: (202) 783-5851
Counselfor Educational Media Foundation and
National Association ofBroadcasters (NAB)
William Malone
40 Cobbler's Green
205 Main Street
New Canaan, CT 06840
Malone&ieee.ore
Telephone: (203) 966-4770
Counselfor Harvard Radio Broadcasting Co.,
Inc. PYHRB) and Intercollegiate Broadcasting
System, Inc. (IBS)

Jeffrey J. Jarmuth
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, IL 60611-1016
Telephone: (312) 335-9933
Facsimile: (312) 822-1010
Jeff iarmuth(Riannuthlawoffices.corn
Counselfor AccuRadio, LLC

Bruce Joseph, Karyn Ablin
Michael Sturm, Jillian Volkmar
WILEY REIN LLP
1776 K Street, NW
Washington, DC 20006
bi osenhQwiievrein.corn
kablin&wilevrein.corn
mstunn&wilevrein.corn
JVolkmarQwilevrein.corn
Telephone: (202) 719-7000
Facsimile: (202) 719-7049
Counselfor National Association ofBroadcasters
(NAB)



Kenneth L. Steinthal, Joseph R. Wetzel
Ethan Davis
KING & SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthai&q.kslaw.corn
iwetzel&aksiaw.corn
edavis&aksiaw.corn
Telephone: (415) 318-1200
Facsimile: (415) 318-1300
Counselfor National Public Radio, Inc. (NPR)

R. Bruce Rich, Todd Larson
Sabrina Perelman, Benjmnin E. Marks
WEIL, GOTSHAL &, MANGES LLP
767 Fifth Avenue
New York, NY 10153
r.bruce.rich&weil.corn
todd. larson&a..weil.corn
sabrina.nerelman&t.weil.corn
beniamin.marks&a.weil.corn
Telephone: (212) 310-8170
Facsimile: (212) 310-8007
Counsel for Pandora Media, Inc.
Jacob B. Ebin
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, NY 10153
iacob.ebinOa.weil.corn
Telephone: (212) 310-8516
Facsimile: (212) 310-8007
Counselfor Pandora Media Inc.
Paul Fakler
Arent Fox LLP
1675 Broadway
New York, NY 10019
Paul.Fakler&aarentfox.corn
Telephone: (212) 484-3900
Fax: (212) 484-3990
Counselfor Sirius ZM Radio Inc.

Mark Hansen, John Thorne
Evan Leo, Scott Angstreich, Kevin Miller, Caitlin
Hall, lgor Helman, Leslie Pope, Matthew Huppert
KELLOGG, HUBER, HANSEN, TODD,
EVANS & FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
Mhansen(Rkhhte.corn
Jthornel@khhte.corn
eleo@khhte.corn
sanustreich(Rkhhte.corn
kmilierQkhhte.corn
chalIQkhhte.corn
ihelman(Rkhhte.corn
Inone(Rkhhte.corn
mhunnert@khhte.corn
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
Counsel iHeartMedia, Inc.
Karyn Ablin
Jennifer Elgin
WILEY REIN LLP
1776 K St. N.W.
Washington, DC 20006
kablin&wilevrein.corn
ielain(Rwilevrein.corn
Telephone: (202) 719-7000
Facsimile: (202) 719-7049
Counselfor National Religious Broadcasters
NonCommercial Music License Committee
PlRBNMLC)
Gary R. Greenstein
WILSON SONSINI GOODRICH & ROSATI
1700 K Street, NW, 5th Floor
Washington, DC 20006
emeenstein&wse.corn
Telephone: (202) 973-8849
Facsimile: (202) 973-8899
Counsel for Pandora Media Inc.
Martin F. Cunniff
Jackson D. Toof
Arent Fox LLP
1717 K Street, N.W.
Washington, D.C. 20006-5344
Martin.Cunniff/Rarentfox.corn
Jackson.ToofQarentfox.corn
Telephone: (202) 857-6000
Fax: (202) 857-6395
Counsel for Sirius XMRadio Inc.



Catherine Gellis
P.O. Box 2477
Sausalito, CA 94966

Telephone: (202) 642-2849
Counselfor College Broadcasters Inc. (CBI)

David Golden
CONSTANTINE CANNON LLP
1001 Pennsylvania Ave. NW, Suite 1300N
Washington, DC 20004
d olden t constantinecannon.com
Telephone: (202) 204-3500
Facsimile: (202) 204-3501
Counselfor College Broadcasters Inc, (CBI)

Antonio E. Lewis
King Sc Spalding, LLP
100 N. Tryon Street, Suite 3900
Charlotte, NC 28202
Tel: 704-503-2583
Fax: 704-503-2622

Counselfor National Public Radio, Inc. (NPR)
Steven R. Englund
Jenner 8'c Block LLP
1099 New York Ave., N.W.
Washington, D.C. 20001
Tel.: 202-639-6000
Fax: 201-639-6066gl'""
Counselfor SoundExchange, Inc,
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